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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),   

                  SONITPUR, TEZPUR 

   G.R. CASE No. 370/2011 

                                     U/S 342/326 IPC 

               State 

                                              Vs 

1. Abdul Razek 

2. Nurul Haque 

3. Asmarul Haque                       …...…Accused Persons 

 

PRESENT: Sri B. Acharyya, LL.M., A.J.S. 

                  Sub-Divisional Judicial Magistrate (S), Sonitpur, Tezpur 

Appearances: 

For the Prosecution:             Sri R. Goswami, Ld. APP.  

For the Defence:                 Md. F. Haque, Ld. Adv. 

Charge Framed on:                15.11.2013 

 

Date of Evidences:              03.08.2015, 18.12.2015, 24.05.2016 & 18.04.2017 

Date of Argument:              16.08.2019 

Date of Judgment:              30.08.2019 

                              J U D G M E N T 

1.  The Prosecution case in brief is that one Md. Safikul Islam had filed an FIR 

24.02.2011 stating that on 23.02.2011 at about 9:00 P.M., when his brother Md. 

Mofidul Islam was proceeding from Itakhola towards his house on his bicycle, accused 

persons wrongfully restrained him on the road and snatched away his cycle and 

started assaulting him with lathi, ballam etc and caused him grievous injuries on his 



G R  C a s e  N o .  3 7 0  o f  2 0 1 1  
State Vs Abdul Razek & 2 Ors. 

 

body. It has been also stated that accused persons took his brother to their house 

and tied him there. Informant himself went to Itakhola P.S and informed about the 

incident and thereafter, police rescued his brother from the clutches of the accused 

persons. It has been further stated that around 7-8 months before filing this FIR, 

quarrel took place between them relating to family matter as because the brother of 

the informant was married to the daughter of accused Abdul Rezak. Hence, the case 

was filed.    

    

2.  The O.C Sootea P.S on receiving the FIR registered a case vide Sootea P.S Case No. 

19/11 u/s 341/342/325/379/34 of the Indian Penal Code. After investigation, the I.O 

laid down the Charge sheet u/s 341/326/342/34 of the Indian Penal Code against 

accused persons Abdul Razek, Nurul Haque and Asmarul Haque for trial.  

 

3.  On appearance before the court, accused persons were furnished with copies of 

relevant documents u/s 207 of the Cr.P.C. Upon perusal of the case record and on 

hearing the Learned Counsels for both sides, charge u/s 342/326 of Indian Penal 

Code was framed and the same were read over and explained to the accused persons 

and they pleaded not guilty and claimed to be tried. 

 

4.  The Prosecution examined 5 (five) witnesses including the informant of this case. 

Thereafter, Ld. APP has prayed to close the evidence of the prosecution and 

accordingly, prayer was allowed. 

 

5.  The examination of the accused persons’ u/s 313 of the Cr.P.C was recorded to which 

they denied the questions put to them. Defence denied adducing evidence. 

 

6.  Heard the arguments put forward by the learned counsel for the accused person and 

the learned APP for the State and also perused the evidences and materials on 

record.   

      POINTS FOR DETERMINATION: 

7.  The following Points have been taken up for determination and discussion in the case: 

 

1. Whether accused persons on 23.02.2011 about 9:00 P.M wrongfully confined 

Mahidul Islam at their house during night and thereby committed an offence 

punishable under Section 342 of the Indian Penal Code? 
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2. Whether accused persons on the same date, time and place voluntarily caused 

grievous hurt to Mahidul Islam with lathi and Ballam and thereby committed an 

offence punishable under Section 326 of the Indian Penal Code? 

       DISCUSSION, DECISION & REASONS THEREOF: 

8.   Md. Mahidul Islam as PW 1 had deposed that he knows the accused persons standing 

in the dock. He further stated that on the date of the occurrence, he was proceeding 

from Itakhola Center towards his house and on that day itself, at about 9:00 P.M., all 

the accused persons of this case had wrongfully restrained him on the road and 

started assaulting him with lathi on his head and legs and also chased him towards 

their house wherein he was tied by them. Later police recovered him from there. He 

stated that the accused persons broke his legs. He also stated that regarding the 

incident his brother had lodged the case against the accused persons. He further 

stated that he was medically examined by police.  

      In his cross examination, PW 1 has stated that on the date of the occurrence, his 

brother Safiqul lodged the ejahar before the police station and on the basis of the 

said ejahar police recovered him and send him for medical examination. He stated 

that he was doing fish business at Itakhola Center. He further stated that Itakhola 

center is about 2 kilometers away from his house. The road was filled with pebbles. 

He also stated that said road was being repaired by the government and the same 

was broken and damaged and the edges of the road were coming out from the road. 

He stated that his brother Babul Islam was married with accused Razek. The house of 

the accused persons is near the place of occurrence. There were two other houses of 

other persons in between their house. They also knew about the incident. He denied 

that accused persons did not assault him and that he had not sustained injuries over 

his head and leg. He denied the fact that as he was under the influence intoxication, 

so he himself fell down on the broken road and sustained injuries. He stated that 

police had seen the injuries over his finger. He denied that no such incident has 

occurred as stated by him.  

9.  Md. Sahjahan Ali as PW 2 had deposed that he knows the informant and the accused 

persons of this case. The incident took place at about 7:00-8:00 P.M. He stated that 

at the time of incident, he went to the house of Mofidul @ Mofijul. He stated that 

Mofijul and Razek had an altercation due to previous enmity. Thereafter, he went to 

the house of Mofijul and informed about the altercation to his family members. He 

knew this much about the incident.  
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    In his cross examination, PW 2 has stated that informant Safiqul is the brother of his 

wife. Mofidul Islam is his relative. He stated that at the time of incident, he was riding 

bicycle along with Mofidul. The altercation took place due to the accident of his cycle 

with accused Razek. He stated that at the time of altercation, lots of people were 

there at the place of occurrence. He stated that at the time of altercation, he also fell 

down from the bicycle. The road was undergoing repair at the time of incident as the 

same was in a broken state. He further stated that Mofidul fell down on the said 

broken road and sustained cut injury on his knee and his legs and he also sustained 

injuries.  

10.  Md. Safiqul Islam as PW 3 had deposed that he is the informant of this case. He 

knows the accused persons of this case. He stated that the incident took place around 

four years back at about 8:00 P.M on the road when Mafidul was proceeding towards 

his house. He stated that at the time of incident, he was at his house. He further 

stated that on hearing hulla on the road he came out from his house and saw that his 

brother Mofidul Islam had an altercation with the accused persons and also a scuffle 

took place between them due to which his brother Mofidul fell down and sustained 

injuries on his legs. Thereafter, he lodged the ejahar at the police station. Ext. 1 is 

the FIR and Ext. 1(1) is his signature. He stated that he took his brother at Itakhola 

hospital for his treatment.  

In his cross examination, PW 3 has stated that he does not know what was written in 

the ejahar. The ejahar was written by one person and he has just put his signature. 

He stated that the incident took place on the road. He further stated that at the time 

of incident, the said road was undergoing repair and said road was filled with pebbles. 

There were lots of people at the place of occurrence. He stated that he heard that his 

brother sustained injuries due to falling on the broken road. 

11.  Hussain Ali as PW 4 had deposed that he knows the informant and the accused 

persons who are his brother-in-law. About 5 (five) years ago at about 5:00 P.M when 

brother of the informant Mofijul Islam was coming home from work on a bicycle, the 

bicycle collided with the bicycle of accused Nurul Haque and both fell down. The cycle 

of Mofijul Islam was bent in the incident and he sustained injury on his leg. Cycle of 

Nurul Haque had fallen on the other side and PW 4 was at Masjid when he heard 

hulla. He came to place of occurrence and saw both of them arguing. He pacified the 

situation and sent them home. Later informant lodged the ezahar. 

       In his cross examination, PW 4 has stated that the road was broken and damaged 

and stones were put on the road to repair the same. The edges of broken stones are 

sharp and capable of causing injury. Victim Mofijul tripped from bicycle and fell on the 
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stones. The victim and accused Nurul Haque had an argument blaming each other of 

the incident. He did not see any “Marpit”. Mofijul did not tell him that he was beaten. 

Accused had no weapon in his hand. Mofijul is a fish seller and carried “doga pala” 

and a fish cutter dao. He further stated that all fish seller carry a fish cutting knife. 

Mofijul is a drug addict and an alcoholic person. Mofijul sustained injuries when he fell 

down. 

12.  M.O Thaneswar Dutta as PW 5 has stated that on 23.02.2011 he was posted at   

Itakhola NPHC as Medical officer. On that day he examined Mohidul Islam aged about 

32 years on police requisition. Upon examination he found the following findings: 

1. 01 (one) cut mark on right leg - 2 cm X ½ cm. 

2. 01 (one) cut mark on lateral aspect of scalp - 3 ½ cm X 1 cm. 

3. Fracture of left knee. 

       The injuries were grievous in nature and caused by sharp weapon. He was forwarded 

to surgeon, Kanaklata Civil Hospital. He was escorted by C.P 705 Binod Moran. Ext. 2 

is the medical report wherein Ext. 2(1) is his signature. 

        In his cross examination, PW 5 he has stated that no P.S Case No or G.D Entry No is 

mentioned in his report. There was no cut mark over left knee. Fracture is not 

detected without X-ray and that without X-ray, fracture cannot be detected. He also 

denied the fact that fracture has to be medically confirmed by X-ray. The fracture can 

be caused if one falls with force on hard substance. Cut injuries can be caused by 

falling on hard substance. He cannot say if a man with a dao on his cycle falls, he 

may sustain the aforesaid injuries. He cannot sustain the injuries at three different 

places with dao. Ext. 2 is an extract from medical legal reports. He did not state the 

entry No, Serial No of his report in the register. There is registration number in the 

register. The register number is also not mentioned in his report. He does not certify 

medical reports. Ext. 2 is a true copy. He denied the fact that Ext. 2 is not an 

authentic copy and is not admissible in evidence.  

13.  Upon appreciation of the evidences of the Prosecution witnesses available in the 

record alongwith evidence of the informant, it can be ascertained that informant 

alongwith witnesses have alleged that accused persons assaulted the brother of the 

informant Mahidul with lathi and ballam but no such lathi and ballam were seized by 

the I.O during investigation of this case. Moreover no any seized articles were 

produced before the Prosecution witnesses to prove that victim was assaulted by said 

seized weapons. 
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14.  It can further be ascertained that victim as PW 1 has stated that accused persons 

broke his legs but there is no medical examination report to support the same. No x-

ray report has been submitted in support of the statement that accused persons 

broke the legs of PW 1. PW 5 who conducted medical examination upon the victim 

clearly stated in his cross examination that fracture cannot be detected without x-ray.   

15.  PW 2 does not know much about the case. However, the genesis of the case could 

have been presumed from the cross examination of PW 2. It is an admitted position 

from the evidences on record that the road in which alleged incident took place was 

broken and was undergoing repairs. PW 2 clearly corroborated the same and stated 

that the road was undergoing repair at the time of incident as the same was in a 

broken state. He further stated that Mofidul fell down on the said broken road and 

sustained cut injury on his knee and his legs and he also sustained injuries. It can be 

presumed that actually Mafidul would have fell down on the broken road full of 

pebbles and cut sustained injuries which are also supported by evidence of M.O. But 

if accused persons would have assaulted Mafidul, there would have been seizure in 

this case but there is no such seizure justifying that Mafidul was assaulted by the 

accused persons with ballam and lathi.   

16.  Informant as PW 3 quite surprising contradicted from the FIR and stated that he 

heard that his brother fell down and sustained injuries. He stated that at the time of 

incident he was at his house. Hence we see that informant is a hearsay witness and 

he does not know anything about FIR. Thus there is complete contradictions and 

inconsistencies in the FIR with the evidence of informant. Moreover, informant has 

admitted that road was broken and full of pebbles and victim fell down and sustained 

injuries. 

17.  It clearly appears from the evidence of PW 4 that said road was broken and capable 

of causing injury and there were sharp stones as repair work was going on. It can be 

ascertained that informant filed the ezahar after hearing from PW 4. But PW 4 clearly 

stated that Mafidul fell from his cycle and sustained injuries and no assault took place 

from the side of the accused. PW 4 clearly stated that Mafidul sustained injuries by 

falling down and he is a drug addict and alcoholic person.     

18.  Thus even if it is be proved that victim sustained injuries on the day of occurrence, 

but there is no proof that injuries sustained by the victim Mafidul was caused as a 

result of assault by the accused and Prosecution has failed to prove the same rather it 

appears from the evidences on record that victim sustained injuries by falling from his 

cycle. Hence it can be said that Prosecution has failed to prove the allegation against 

the accused persons beyond reasonable doubt. In view of above discussion and 
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considerations, accused Abdul Rezak, Nurul Haque and Asmarul Haque are entitled to 

be acquitted of the offences under Sections 342/326 of the Indian Penal Code and all 

the aforesaid Points for determination of this case are decided against the Prosecution 

and in favour of the accused.    

 

                                             ORDER 

 

Hence I hold that accused persons Abdul Razek, Nurul Haque and Asmarul Haque are 

not guilty of committing offences punishable under Sections 342/326 of the Indian 

Penal Code. Accordingly they are acquitted from the offences punishable under 

Sections 324/326 of the Indian Penal Code and are set at liberty forthwith. 

 

The bail bond of the accused persons shall stand cancelled and surety shall be 

discharged after the expiry of 6 (six) months period from today. 

 

The case stands disposed off on contest. 

 

The Judgment is delivered in the open Court in presence of the accused persons and 

their Advocate. The Judgment is given under my hand and seal of this Court on this 

the 30th day of August 2019. 

 

 

 

                                                                                     (B. Acharyya) 

                      SDJM(S), Sonitpur, Tezpur 
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                                        Appendix: 

 

Prosecution Witness: 

PW 1:   Md. Mahidul Islam 

PW 2:  Md. Sahjahan Ali 

PW 3:  Md. Safiqul Islam 

PW 4:  Hussain Ali 

PW 5:  M.O Thaneswar Dutta 

 

Documents Exhibited by Prosecution:  

Ext. 1:           Ezahar 

Ext. 1(1): Signature of Informant 

Ext. 2:  Medical Report 

Ext. 2(1): Signature of M.O. 

 

Defence Witness: Nil 

Documents Exhibited by the defence: Nil    

 

 

 

 

                                                                                            (B. Acharyya) 

                                                            SDJM(S), Sonitpur, Tezpur 


